Issue paper – Disposal of Flares and other marine pyrotechnic distress signals
Background

At the request of members, the Sutherland Shire Marine Association began a search for an effective method of disposal of flares and other marine pyrotechnic distress signals (generically referred to as flares in the rest of this paper).  The reason for the request was that many members had old flares but were unable to dispose of them legally because no one agency would accept them.

The SSMA through Sutherland Shire Council raised the question of who was responsible for the disposal of expired flares.  Contact with DECC, WorkCover NSW, NSW Maritime, Water Police, and local Fire brigades clearly demonstrated that no agency was prepared to accept flares for disposal.

The question of disposal of flares is also a topic of extensive discussion in marine publications and online forums.  The Afloat magazine has carried much correspondence on this topic but without providing an effective resolution.
Aim

The aim of this paper is to provide background to the problem of disposal of flares and suggest a method that could be implemented by NSW Government for collection and disposal of these items
Flare and Distress Signals

Flares are defined as explosives.  In NSW the handling of explosives is managed by Workcover Authority of NSW.  Flares are designated as approved explosives in the NSW Register of Authorised explosives.  

The holding and use of flares is governed by the Explosives Regulations 2005.  Within that regulation there is no requirement for a person to hold an explosives licence for distress signals ( Clause 50)  However,  clause 73 of the regulations imposes the requirement that a person cannot use a distress signal other than as a distress signal without a pyrotechnicians licence.  Clause 90 to 92 cover the disposal of explosives which in essence say that they can only be disposed of by authorised persons.

It is of note that in the document Operational Conditions – Fireworks for pyrotechnicians and single use licence holders paragraph 5.1 explicitly states that expired distress signals are not authorised explosives.
In summary flares are authorised explosives while within date, no licence is required to hold in date flares, they can only be used in the event of an emergency.  Out of date flares are not authorised explosives.

The typical life of a flare is about three years from manufacture to expiry date.
Requirement for Carrying Flares
The requirement for the carriage of flares stems from the International conventions of Safety of Life at Sea and the International rules for Prevention of Collisions at Sea.  These conventions are put into law through various Federal and State legislation.  In NSW the legislation is:
a. Commercial Vessels Act 1979 No 41
b. Commercial Vessels (Certificates of Competency and Safety Manning) Regulation 1986
c. Commercial Vessels (Equipment) Regulation 1986
d. Marine Safety (General) Regulation 2009
e. Maritime Services Act 1935 No 47.
The requirement for carriage of flares varies with the type of vessel and the area of operation.  The basic tenet is that recreational vessels operating offshore are required to carry flares.  Different requirements apply to commercial vessels based on their classification and area of operation.
The Australian Standard for flares interestingly enough nominates local Maritime Agencies as the body responsible for advice on flares.

Discussion
NSW marine legislation requires all vessels that venture offshore to carry current flares.  Flares have life of about three years therefore they have to be replaced.  
WorkCover NSW imposes restrictions on holding of flares and very specific requirements for disposal.  It also specifies what is and is not an authorised explosive.  In date flares are authorised and have exemptions under the act; out of date flares are not authorised and potentially expose holders of expired flares to prosecution under the Explosives Act and Regulations.

The net effect of the current legislation is that vessel owners are required to carry in date flares.  Once the flares are out of date they are no longer authorised and must be disposed of.  However there is no effective means in NSW for the collection and disposal of flares.

By way of information, Tasmania, Queensland and Western Australia have processes and systems in place that are reasonably well promulgated.  See the following links:

http://www.msq.qld.gov.au/Home/Safety/Flare_disposal_locations/
http://www.wst.tas.gov.au/safety_comply/dang_subs/exp_and_fireworks/disposal_of_flares
http://www.dpi.wa.gov.au/imarine/19165.asp#Disposal
NSW Government should, because it demands the carriage of flares and through legislation prohibits holding of expired flares, provide a means of disposal.  
 It should not be left up to individuals who are following one piece of legislation to be caught up in a potential conflict with other legislation.  In NSW disposal of flares is a messy, uncoordinated and potentially dangerous process.   It has the potential to expose members of the public who are trying to do the right thing to prosecution through their action in following recommendations by NSW Maritime.
The following articles show the level of frustration and confusion in NSW

http://www.dailyexaminer.com.au/storydisplay.cfm?storyid=3775734 

There have also been some discussion threads in the Afloat magazine along similar lines. Most recently it has had some significant editorial comment.  See these links:

www.afloat.com.au/afloat-magazine/2009/february-2009/Editors_Column - 70k

www.afloat.com.au/afloat-magazine/2009/april-09/Editors_Column - 70k

I have had a few discussions with local charter boat owners and owners of some of the larger recreational vessels and it is clear that they are all in need of a solution.  Some have quite large quantities of flares in storage waiting for advice on how to properly dispose of flares.  I have also spoken with local BSO and they also recognize there is a problem. 
 Anecdotally many boats that should carry flares are not, perhaps because of the problems of disposal.  A number of valuable comments come out of these discussions, but it is the state government that has the power, and to a large extent the responsibility to make things happen.  
From the 2007 NSW Maritime Annual report there are some 213,000 recreational vessels and 9239 Commercial vessels in NSW.  If only half the recreational vessels carry flares then there are some 100,000 sets of flares replaced every three years for recreational vessels and about 9000 commercial sets.  If each vessel has an inshore kit (four flares) then that is about 436,000 flares every three years or if normalized over a year about 145,000 flares per year.   State wide it is a significant issue.
Options for disposal

There are really not many options for disposal.  Expired flares must be collected, stored and then disposed of in accordance with the Explosives Regulations.  This limits options to licenced technicians.

There are very few organizations that are set up to do this.  The guides published by WorkCover state that the responsibility should be with the NSW police bomb squad.  The police bomb squad in my opinion has more important things to do than collect expired flares, especially in the current unsettled criminal environment.  

My research found one civilian organization that was licenced to collect, hold and dispose of expired flares.  I contacted the owner of the organization and he indicated that he could set up a collection and disposal process on the east coast of NSW relatively easily.  It should be a relatively easy process for NSW Government to establish a contract for the collection and disposal of flares with this organization.
The only question was who would pay the bill.   The cost of disposal based on the organizations price list is between $15 and $30 per kg.  Using the estimated numbers of flares for disposal the total cost would be between $55,000 and $110,000 annually.
Collection

The suggested method of collection is to establish collection points at key locations along the coast using the volunteer coastguard/coastal patrol bases or NSW Maritime offices.   The contractor should be tasked with providing suitable containers and establishing a collection schedule such that the quantity in any one location does not exceed the holding limits imposed by the regulations.  This should meet the requirements for maintaining a safe work place.  Consideration would need to be given to the handling and collection of deteriorated flares.
An alternative collection process is to have the flares returned to the point of purchase and use the retail chains to hold the expired flares pending collection by the contractor.

Method of payment

There a several options for payment for collection and disposal.  

The most appropriate in my view is that it should be met from existing State Government Funds.  After all the boating public (both recreational and commercial) pay registration and licensing fees for the privilege of enjoying our waterways and providing maritime services.   Effective disposal of flares should be a service provided by the government.  If it must be allocated to a department then I believe it should be allocated equally across Work Cover and NSW Maritime.

Other options include:

a. collection of a fee at the time of purchase of flares for disposal

b. charging importers/manufacturers a fee for disposal

c. charging the users a fee at the point of collection

d. imposing an additional charge on vessel registration costs to cover the cost of disposal
Each of these options has disadvantages; the most common will be the cost of administering the fee. 
Options for the future

It is probably timely to consider the actual requirement for carry in flares on vessels.  Flares are after all technology of the 16th century and were legislated for carriage when there were no other suitable alternatives.  Technology such as 406 EPIRB and personal locator beacons make finding people and vessels at sea somewhat easier today than in year’s past.   

Informal discussions with crew of the NSW Surf Lifesaver rescue helicopter and Offshore Rescue vessels give anecdotal evidence that flares are rarely, if ever, used in initiation of rescues using these resources.   The Helicopter is equipped with flares, white phosphorous flares and smoke canisters if they require illumination or smoke for wind indication.  The crew of rescue organizations are more commonly using technology such as Night Vision Gear and Thermal imaging for location of persons in the sea.  The new NSW Police vessel has an equipment list that includes cameras and IR equipment that far exceed the capabilities of anything previously used.  

This requires further investigation but provides a basis for removing the requirement for flares on recreational vessels and perhaps commercial vessels. If there is suitable technology for replacing flares then the requirement for disposal ceases to exist.

It would be appropriate to ask questions such as:

a. How many rescues in recent times have used flares as either a primary or secondary source of locating vessels or persons in distress?
b. Does emerging technology provide suitable alternatives to distress flares?
In collision regulations there are some seventeen methods for indicating distress or the need for assistance.   It is clear from the list that these have evolved from available technology.  If there is a suitable alternative it should be a matter of adding new items to the list and amending the local legislation to suit.
It is of interest that the National Marine Safety Committee have a review of recreational boating safety equipment on the agenda at their upcoming conference.  Perhaps NSW Maritime could participate in this review with the objective of phasing out flares on a national basis.

Recommendations

The following recommendations are made:

a. NSW Government establishes a method of collection and disposal of expired flares immediately through contracting a suitable licenced operator.  The contract should include the provision of suitable containers and an adequate schedule for collection and disposal to ensure maintenance of a safe work place for all involved.
b. The cost of the contract be met from existing funds allocated to WorkCover NSW and NSW Maritime as the agencies responsible for flares and their disposal

c. The contract be administered by NSW Maritime 

d. NSW Maritime through NMSC investigates alternative technology with the view of replacing pyrotechnic based distress signals.

Conclusion

Up to this point in time NSW Maritime has been notably silent on this issue.  It has through legislation and documents such as the Australian Standards a responsibility to provide advice to the boating public on this important area of safety equipment.

If NSW Maritime were to provide this service and make an appropriate announcement through maritime and mainstream media, I believe it would show that NSW Maritime is genuinely interested in resolving public safety issues.  It would also be consistent with the recent legislative changes and initiatives undertaken by the agency.
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